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Misconduct in Public Office in relation to “Brexit”  

You will doubtless recall that in our various articles published in Criminal Law and Justice 
Weekly my esteemed co-author Anthony Heaton-Armstrong and I saluted the wisdom and 
correctness of your original decision in the Greville Janner case. It was only regrettable that 
when the decision was sent out for review under your then newly established protocol David 
Perry entirely misconceived the purpose of the trial of the issue procedure. We appreciated 
that in the light of his recommendation you had little choice but to sanction a prosecution but 
at least it was very properly abandoned following Janner’s death in spite of your predecessor 
Ken MacDonald’s ill-conceived call to the contrary. (I believe you are aware that I reiterated 
our support for your decision in two articles in a community weekly.) 

It is true that in a number of other articles on aspects of sexual crime published in Criminal 
Law and Justice Weekly and in letters to the national dailies we have had occasion to take 
issue with you in respects you will doubtless recall. However, I mention the Janner case 
because it is with the knowledge of your robustly independent approach to your duties 
evinced there that I am confident you will look objectively and fearlessly at the issues in 
relation to the matter which I now address in this letter, applying cold forensic logic to what 
is a relatively straightforward allegation. 

As I suspect you have been made aware, a large number of citizens have over the course of 
the last few weeks been contacting chief officers of various UK police forces (including, 
importantly the Metropolitan Police Commissioner) seeking to register a criminal complaint 
against the Prime Minister, Mrs May, and the “Brexit” Secretary, Mr David Davis. I 
understand that many more such complaints are expected to be delivered as time passes. 

The complaint centres on the allegation that they, together with other unidentified senior 
members of the government, have committed the offence of Misconduct in Public Office in 
connection with the government’s handling of the “triggering” of Article 50 of the Treaty on 
European Union. 
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The letter-writing and the making of complaints in person have been invited principally by a 
Facebook campaign calling itself the “Wolchover Action Group.” Other groups too have also 
been initiating complaints or are about to do so. I desire to stress that I have in no respect 
been engaged with the WAG organisers in the establishment or management of their 
campaign, the title of which was inspired by an article I contributed to Criminal Law and 
Justice Weekly, entitled “Non-mandated Brexit: Are the Responsible Cabinet Members 
Criminally Liable?” (2017) 181 JN, July 15, 487-491, with a postscript “Criminal 
Implications of Non-Mandated  Brexit: A Postscript,” ibid, July 21. The article should be 
read in conjunction with a number of other related articles I have recently published, the 
details of which I set out at the end of this letter.  

The WAG organisers did ask me if I had any objection to their use of my name and I agreed 
as long as they made it clear that I had no connection with the campaign, since I profess to be 
no more than a disinterested commentator on law. 

That said, I do not deny that I approve of what they have been doing and in fact I am 
concerned that many of the police responses, of which I have been apprised, have been 
disappointing, consisting of poor and unconvincing excuses for taking no action. On the other 
hand, I have been given to understand that Commander Stuart Cundy of Metropolitan Police 
Specialist Crime & Operations has written to those who have complained to the Metropolitan 
Police Commissioner to explain that he will wait until all the incoming correspondence has 
been considered before updating them. After I myself wrote to Cressida Dick, exhorting her 
to take the complaints seriously, Commander Cundy wrote a perfunctory letter to me in 
similar terms. 

Any prevarication, indeed – not to put too fine a point on it – stonewalling, would be quite 
unconscionable since there is the very clearest evidence of the commission of what amounts 
to a grave criminal offence. Please forgive me if you are already familiar with the essential 
factors but as so often with serious offences the “devil is in the detail.”  

In understanding why key members of Mrs Theresa May’s government have committed the 
criminal offence of Misconduct in Public Office over their handling of Brexit it is essential to 
appreciate the relationship between Article 50 of the Treaty on European Union (the 
“Lisbon” Treaty) and the European Referendum held on 23 June 2016. 

The unchallengeable facts and propositions are as follows: 

•   Article 50(1) permits any EU Member State to withdraw from the EU “in 
accordance with its own constitutional requirements.”  

•   In the Gina Miller case the Supreme Court held that the Referendum result could not 
and did not stand constitutionally as the withdrawal decision. The Referendum was 
merely advisory, or consultative, as the government had themselves described it in 
sponsoring the European Union Referendum Bill which brought it into being. 

•   As the Court stressed, the expression “in accordance with its own constitutional 
requirements” meant that the UK could only decide to withdraw from the EU under 
Article 50 by an Act of Parliament declaring the UK’s intention to do so. 

•   Nonetheless, when Brexit Secretary David Davis on behalf of the government 
introduced the Bill which became the European Union (Notice of Withdrawal) Act 
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2017 he wilfully and knowingly disregarded the law proclaimed by the Supreme 
Court, telling the House of Commons that the decision had already been made by the 
Referendum and that the Bill did not enact the leave decision.  He was echoed by 
Baroness Evans in the House of Lords and by other ministers outside Parliament.  

•   The wording of the Act is entirely on all fours with the government’s statement that 
it did not enact the decision. It reads: “The Prime Minister may notify, under Article 
50(2) of the [TEU], the [UK]’s intention to withdraw from the [EU].” For there to be 
a valid Article 50(2) notice there would need to have been an Article 50(1) decision. 
If the Act had enacted such a decision it would have included the two words “hereby 
affirmed” or “hereby declared” after the word “intention.” 

•   For effective notice to be given under Article 50(2), a decision must have been made 
under Article 50(1). It follows that the Act does not authorise the Prime Minister to 
give notice unless there has been an Article 50(1) decision. The Act does not make 
such a decision (or declare an intention to withdraw). That it authorises the Prime 
Minister to give Article 50(2) notice cannot be said to imply that it also makes the 
Article 50(1) decision itself. 

•   Indeed, if the Act had made the decision it would have obliged the Prime Minister, 
as head of the government, to give notice of the decision, instead of merely 
authorising her to do so, where applicable. Article 50(2) states that a Member State 
which decides under Article 50(1) to leave the EU must notify the European Council 
of its intention. 

•   The government know full well that neither the Referendum nor the Act made the 
withdrawal decision and that they have no constitutional mandate to pursue the 
Brexit process.  

•   Since there has been no such constitutional decision by the UK to withdraw, Mrs 
May’s letter to President of the European Council Donald Tusk of 29 March, this 
year, did not “trigger” Article 50. There was nothing to notify. You cannot give 
notification about something which hasn’t happened. 

•   Yet by using wilfully misleading words in Parliament and then purporting to 
“trigger” Article 50 to start the process of withdrawing the UK from the UK the 
government have quite clearly committed a quite blatant case of Misconduct in 
Public Office.  

Indeed it as bad a case as might be imagined. By their actions the cabinet leaders have caused 
enormous alarm and distress for millions of British people and citizens of EU member states 
and having wasted a fortune in time and effort to no avail, a level of deceit and misconduct 
which must surely render them liable to criminal sanctions. 

In a nutshell, then, the Misconduct in Public Office attributed to Mr Davis, Mrs May and 
others consists in 

•   asserting that the Referendum result constituted the UK’s leave decision, 
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•   wilfully and knowingly contradicting therefore the Supreme Court’s pronouncement 
that Article 50 required an Act of Parliament to make the leave decision  

•   shepherding through Parliament a Bill which they declared was not intended to make 
the decision and which did not do so 

•   purporting thereafter to invoke Article 50 by commencing the process of withdrawal 
negotiations with the European Union and doing so therefore without a 
constitutional mandate. 

Criminal investigators customarily and pragmatically look for motive. What might have been 
the motive in this particular case? I have ventured to suggest in my various articles that the 
government wished to avoid giving Parliament the opportunity to subject the leave or remain 
question to debate for fear of becoming hostages to fortune. The government no doubt 
apprehended that with so many committed remainers among the legislators any Bill would be 
likely to receive a rough passage and might well not get through. For their part 
Parliamentarians were probably glad to be relieved of the obligation to decide the issue. 

Whilst this may be of little concern to some people who support the departure of the UK from 
the EU the vast majority of the British public, both remainers and leavers, would, I dare say, 
be horrified if they appreciated the nature of the chicanery involved. 

Although numerous complaints have been made to the police it is difficult to see what 
significant investigations the police might make. All the evidence is there as a matter of 
record, requiring little or no interpretation or clarification. 

It is virtually inconceivable that the suspects might have been unaware of the Supreme 
Court’s stricture that an Act of Parliament was needed to endorse the Referendum result. 
Their knowledge is a matter of irrebuttable inference. 

There is virtually nothing for the police to investigate. The case is “open and shut.” The 
criminality speaks for itself. It is all a matter of public record. There is no covert evidence to 
detect or uncover.  

I make this point in order to invite you to take an unusual course. As you of course know 
section 3(2) of the Prosecution of Offences Act 1985 provides that  

“[i]t shall be the duty of the Director . . . (b) to institute and have the conduct of 
criminal proceedings in any case where it appears to him that— (i) the importance or 
difficulty of the case makes it appropriate that proceedings should be instituted by him; 
or (ii) it is otherwise appropriate for proceedings to be instituted by him.” 

The case is certainly not difficult in legal terms and its importance goes without saying. 
However, the political implications may cause the police to fight shy of becoming involved, 
which is precisely why I would invite you to assume the proactive role envisaged by 
s.3(2)(b). 
 

 
 
C David H. Wolchover 
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